IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI
ORIGINAL APPLICATION NO.87 OF 2019

DISTRICT : SOLAPUR

Shri Mujahid Mohammad Yusuf Daruwala, )
Age 36 years, occ. Nil, )
R/at A-37, Karnik Nagar, Solapur )..Applicant

Versus

1. The State of Maharashtra,
Through the Principal Secretary,
Food, Civil Supplies & Consumer Protection

Department, Mantralaya, Mumbai 400032

2. The District Collector, Solapur )

3. Division Commissioner (Supply), )
Sadhu Vaswani Council Hall, Pune Camp Pune, )
Vidhan Bhavan, (Marathi) M.G. Road, Pune )..Respondents

Shri M.B. Kadam — Advocate for the Applicant

Shri A.J. Chougule — Presenting Officer for the Respondents
CORAM : Shri P.N. Dixit, Vice-Chairman (A)
RESERVED ON : 15th July, 2019

PRONOUNCED ON : 17t July, 2019
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JUDGMENT

1. Heard Shri M.B. Kadam, learned Advocate for the Applicant and
Shri A.J. Chougule, learned Presenting Officer for the Respondents.

Admitted facts:

2. The applicant’s father Shri Mohammed Yusuf Daruwala was
working in the office of respondent no.2 in the rank of Naib Tahsildar. He
died in service on 8.7.2008. The applicant, son of the deceased, applied
for appointment on compassionate ground on 24.7.2008. The same was
rejected on 3.10.2008 (Exhibit E). After receiving information about the
judgments of persons situated similarly, the applicant made a fresh
representation and the same was rejected by respondent no.3 by

impugned order dated 14.12.2018.

3. The applicant has challenged the impugned order dated 14.12.2018
rejecting his application (Exhibit A page 15 of OA). The impugned order
reads as under:
“FR fauerEn sgueie AEE g fGetet Atdwsta e fota shaies: steut- 1004 /9.56.
51/2004/31@ feaie 22 store 2005 Feftw Hen 6.2(1) FAR ARG Add 3WAEN &doa

A T &F d 3 T HHA-A U HESRAEE DU AR Fgaal e 3 a gast
et g ug ore & Faotid Aq IR FHW AQ@R Al adl A FAACTEA GIgiA HoA0d
A B dA wRa gFE R ot 86.3wput-1099 /766 /3f3m-2572 /15 feaiew 21 s 2000
At aa fFrotenan @ adietid ate @ A A AR 5e A A R 335 3B d@raR
fFrgadt ot fus fEd docht 3R, Wy Fee guwE s aidedia e
HAiH:3U-1004/9.86.51/2004 /316 et 22 sfore 2005 3@ 3EdU At gated
RIANA JLR HWA 3Nt 3PS 1€ & d 8 Aefcl BAAR BHWON, USEC b tuata AFHB
RIS BEFA 3RAF 5B SOl g -a SR =N Hg e o & a 3 Afe uaiwR Frgad

2ol AT IE BIATA A6l bacs Add Hdiel dod AL 9E B d & AT BAA-A(T U
g fiena s Tgad e A 3R et 3rict 3nuat 31t ettt Hetd et 3ngd.”

(Quoted from page 15 of OA)
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4. The Ld. Advocate for the applicant has relied on the judgment dated
18.2.2015 passed by this Tribunal in OA No0.1093 of 2012 (Shri Abhijeet
V. Mulik Vs. The District Collector, Kolhapur). In this judgment the
Tribunal has referred and quoted a judgment of Division Bench of the
Aurangabad Bench of High Court in Writ Petition No.5440 of 2009 (Dinesh
Vs. The State of Maharashtra dated 5.2.2010). It was confirmed in Spl.
Leave to Appeal CC No.16998 of 2011 dated 3.11.2011 (State of
Maharashtra and Others Vs. Dinesh) by the Hon’ble Supreme Court. The

relevant portion reads as under:

“In so far as Group-C category is concerned, it stipulates that in cases
where by the Pay Scale is not less than Rs.4400/- and not more than
Rs.9000/ -, the same will be covered by Group C category. As aforesaid, it
is not in dispute that the Pay Scale of late Smt. T.D. Sonawane was
Rs.5500-9000. The natural meaning to be assigned to the above clauses, in
our opinion, is that if the Pay Scale is between Rs.4400 upto Rs.9000/-,
such cases would be covered by Group-C category, whereas if the pay scale
is between Rs.9001/- up to Rs.11500/-, the same will be covered by Group
B category. If any other interpretation is given to the said clauses, it would
create anomalous situation. In as much as, a person with the pay scale
Rs.9000/ - will be covered in Group B category as well as Group C category
since Pay scale of Rs.9000/- is mentioned in both categories. Such
interpretation cannot be countenanced. Thus understood, the stand taken
by the respondents that the petitioner is ineligible as his case is covered in
Group B category, cannot be sustained. That stand will have to be stated to
be rejected since admittedly the Pay Scale of the petitioner’s predecessor
was Rs.5500-9000.”

(Quoted from page 45-46 of OA)

5. In view of the foregoing, by the above referred judgment the said OA

was allowed and respondents were directed to consider the claim of the
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applicant for appointment on compassionate ground as per the extant
Scheme or Regulations and Government Resolutions subject to other

eligibility.

6. The same was further confirmed by the Hon’ble Bombay High Court
in Writ Petition No.12445 of 2015 by order dated 26.7.2016.

7. The respondents no.1 to 3 have filed affidavit in reply. The relevant

portion of the affidavit reads as under:

“10. It is submitted that the record of this office shows that at the time of
death, the applicant’s father was working on gazette post i.e. Naib
Tahsildar post. In view of GR dated 13.11.1998 of Revenue & Forest
Department, Mantralaya, Mumbai the post of Naib Tahsildar has been
declared as Group B post w.e.f. 13.11.1998. I say that application filed by
the applicant before respondent no.2 on 24.7.2008 in respect of
appointment of applicant on compassionate ground has been decided by
respondent no.2 on 31.12.2011. It is specifically stated in the decision
dated 31.12.2011 that the applicant’s case will not be considered for
appointment to the post of Clerk on compassionate ground that at the time
of death, the father of the applicant was Naib Tahsildar i.e. Group B
employee, which is already annexed by applicant along with petition. It is
submitted that the decision dated 31.12.2011 has been intimated to the
applicant. It is stated that the application filed by applicant before
respondent no.2 has been considered by respondent no.2 according to Rules
and Regulations and after considering all facts and circumstances as well
as after considering all legal provisions and all circulars, G.R’s for the time
being in force, the respondent no.3 arrived to a conclusion that applicant is
not eligible and entitled to get the appointment on compassionate ground,
therefore respondent no.3 vide order dated 31.12.2011 rejected the
application of the applicant.
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22, i, applicant has interpreted MCS (Revised Pay) Rules,
2009 wrongly and as per his own convenience. It is submitted that
applicant has annexed incomplete documents as Exhibit H. The record of
this office shows that vide GR dated 13.11.1998 the post of Naib Tahsildar
is gazette post, therefor, allegations made in this para are having no

substance.

23, e, applicant has interpreted GR dated 2.7.2002
wrongly and as per his own convenience. In the present matter the MCS
(Pay) Rules, 2009, Annexure-1 of the father of the applicant shows that his
pay scale is Rs.9300-34800 Grade Pay Rs.4300. It means that in view of
GR dated 2.7.2002 he comes within the category of Group B.

26.1 1 further say that the record of this office show that the deceased
Mohammad Yusuf Ibrahim Daruwala was promoted on regular post and his
name figures at Sr. No.14 in order dated 29.5.2003. I say that he has been
promoted and was drawing the salary in the new pay scale of Rs.9300-
34800 with grade pay of Rs.4300 from the date of his promotion till his
expiry. His last basic salary was Rs.13370-4300. His total period in this
particular pay scale was for more than 6 years on a continuous basis
without any break till he expired. He has also been given group insurance
available to Group B category. This fact shows that the deceased
Government servant was group B officer. The GR dated 22.8.2005 states
that the legal heirs of Group C and D are entitled for compassionate
appointment. Therefore the prayer made by the applicant be rejected.”
(Quoted from page 52-57 of OA)

8. The respondents have also enclosed Pay Verification of the deceased
done on 1.1.2006 which mentions that the deceased was Naib Tahsildar in
the pay band of Rs.9300-34800 with Grade Pay of Rs.4300/- and drew the
salary accordingly (Exhibit R-2 page 63-64). This is also confirmed by the

extract made available at page 66.
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Discussion and findings:

0. I have perused the record of the deceased father of the applicant.
The record confirms that the deceased Government servant was promoted
in the rank of Naib Tahsildar and worked in the same capacity for a period
of more than six years. He was drawing the salary in the pay band of
Rs.9300-34800 with GP of Rs.4300/- from the date of his promotion till
his expiry. He has also drawn group insurance available to Group B
category. As stipulated in the GR dated 22.8.2005 legal heirs of Group C
and D are entitled for compassionate appointment. The deceased, the
record shows, was working in Group B since Naib Tahsildar has been
declared as Group B officer vide GR dated 13.11.1998 (Exh.R-1 page 61).
He was drawing the pay scale of Rs.9300-34800 with GP of Rs.4300/-. In
view of the specific provisions in the GRs and as per record produced by
the respondents, the impugned order does not require any interference
from this Tribunal. The facts and circumstances relied on by the Ld.
Advocate for the applicant and the judgments relied by him have different

facts and therefore not relevant.

10. In view of the foregoing there is no merit in the OA and the Ld.
Advocate for the applicant has failed to demonstrate any justification for
interference in the impugned order. OA is, therefore, dismissed with no

order as to costs.

Sd/-
(P.N. Dixit)
Vice-Chairman (A)
17.7.2019
Dictation taken by: S.G. Jawalkar.
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